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Contractor Employee “Background Checks” and Navy Contracts
In the post 9/11 world, background investigations have become a commonplace occurrence for not only direct-hire government employees in positions of public trust, but also for contractor employees that work on DOD installations and/or have access to government information technology (IT) systems and information accessible through those IT networks.

These background checks are NOT those associated with clearance for access to classified “secret”/”top secret” information, but rather a less rigid standard to determine whether contractor employees are “suitable” or not for employment under Navy/Marine Corps contracts.  When individuals are deemed not suitable for such employment, their common access cards (CAC) are revoked, as is their access to the installation or certain operational Department of the Navy (DON) facilities.  Obviously, in many instances, if the individual lacks a CAC or access to facilities where the work takes place, continued employment isn’t possible.  Therefore, being deemed not suitable for employment under a particular contract has the same effect as being fired.

Recently, these background checks and suitability decisions and issuance of personnel identity verification cards (CACs) have created some questions as to what policies and procedures are utilized to make such decisions and whether there is any means of an adversely affected individual to appeal an unfavorable decision.

You may wonder, what does this have to do with me, the contracting officer?
Most of these requirements emanate from a federal government policy stated in Homeland Security Presidential Directive 12 (HSPD 12) which states in part “…it is the policy of the United States to enhance security, increase Government efficiency, reduce identity fraud, and protect personal privacy by establishing a mandatory, Government-wide standard for secure and reliable forms of identification issued by the Federal Government to its employees and contractors (including contractor employees).”  HSPD 12 goes on to state “…to the maximum extent practicable, require the use of identification by Federal Employees and contractors that meets the Standard in gaining physical access to Federally controlled facilities and logical access to Federally controlled information systems.”
As a result of the Directive, OMB issued implementing guidance in their Memorandum M-05-24 part of which mandated that “Department and Agency heads must conduct a background investigation, adjudicate the results, and issue identity credentials to their employees and contractors who require long-term access to Federally controlled facilities and/or information systems.”  The OMB memo also required a Federal Acquisition Regulation (FAR) amendment implementing standards and application of the FAR requirements to new contracts and to phase in the requirements to coincide with the contract renewal cycle, but not later than October 27, 2007.

Also, Department of Defense Directive-Type Memorandum (DTM) 08-006 further implements HSPD 12 by requiring that USD (AT&L) “Issue regulatory coverage for contracts” and “Communicate HSPD-12 requirements to the DoD Acquisition community.”
These suitability decisions are not made by the Contracting Officer, but instead are made by Command Security Managers (CSMs) after background checks are performed under Office of Personnel Management guidelines.  Yes, it’s true that Contracting Officers aren’t those making the immediate suitability decisions.  However, it may be necessary for the contracting officer to be involved in the administrative process of advising the contractor once such decisions are made.  Appeals or questions concerning the impact of these decisions are also likely to come to the contracting officer.  Therefore, you should be aware of this activity and the consequences that contractors, their employees, and the unions representing these employees face when adverse decisions are issued by the CSMs.  You should also be aware of the potential for contractor employees to refute, explain, or otherwise present information to mitigate an unfavorable determination.  In some cases the Command has arranged an Appeals Panel to provide a review independent from the CSM’s determination.  Generally such rebuttals may be made in writing or in oral presentations.
These procedures are similar in nature to those established for direct-hire civil service employees under 5 CFR 731.  However, they are less formal and therefore may vary from Command to Command or from Installation to Installation.  However, once a final unfavorable decision has been rendered and any appeals have been exhausted, the decision of the Command is final.

The procedures are normally established within SECNAV Manual 5510.30 – DON Personnel Security Program guidelines and policies.  The “Personnel Security Investigations” portion of that manual, Chapter 6, states in part “…Contracts involving sensitive duties, and/or DON IT systems or IT-related duties should incorporate the security requirements specified herein according to applicable policy and guidance sections of the Defense Federal Acquisition Regulations (DFAR).”
Therefore, here is the primary issue for the contracting office -- Does the contract contain the appropriate clause and requirements providing for the application of the background checks and personal identification verification of contractor employees under the policies found at FAR 4.1300?  The policy and standards are to comply with OMB Guidance M-05-24 as discussed above and to apply the standards found in Federal Information Processing Standards Publication (FIPS PUB) Number 201).  Specifically, the FAR requires the contracting officer to include clause 52.204-9, Personal Identity Verification of Contractor Personnel, in solicitations and contracts when contractor performance requires contractors to have “routine physical access to a Federally-controlled facility and/or routine access to a Federally-controlled information system.”  Since many Department of Navy contracts now require contractor employees to have such access, the question is, do they contain the appropriate clause and requirements?
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Service Contract Act Price Adjustments:

Now that the holidays are behind us and options have been exercised for the new fiscal year and wage determinations have been updated in conjunction with the new option period, you very likely have SCA Price Adjustment requests on your to-do list.  While analyzing those requests to determine whether the contractor is in fact properly entitled to the amount they are requesting, here are a few things to keep in mind:

1)  The Navy SCA Price Adjustment guide is available on line to provide help.  Here’s the link:
SCA Price Adjustment Guide
2)  The Navy & NAVFAC Labor Advisors can help answer the tough questions that you may have as you work through this process.

3)  NAVFAC Northwest is working on the development of a more automated way to calculate and analyze SCA Price Adjustment requests and is looking for some field test volunteers.  Hopefully, soon the Price Adjustment Calculation Tool will be available for your use and your contractors’ use.

If you believe you could benefit from participating in this field testing, please contract the Navy Labor Advisor office at 703-693-2939 or NavyLaborAdvisor@navy.mil
In the meantime, here is a link to some of the key issues to watch for when reviewing the contractor’s proposal.  See the “Service Contract Act” section of the following newsletter link:
October 2008 Newsletter
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Davis-Bacon Act
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Construction Contracts with Option Periods
DOL regulations require that Davis-Bacon Act (DBA) Wage Determinations (WD) be updated when options are exercised to extend the term of the contract.  Some contracts that require WD updates are indefinite delivery, indefinite quantity (IDIQ) contracts to provide, on an as needed basis, specific types of construction work -- an IDIQ for roofing of all buildings located on a particular installation, for example.  Most of these contracts are for a base period and several option periods.  Also, Base Operating Services or Military Family Housing Maintenance contracts often include some construction line items and option periods and therefore require WD updates.  Multiple award contracts for construction, where individual task orders are competed among the awardees, are also contracts that commonly are extended by options and therefore require wage determination updates for the option periods.
During the solicitation, the Contracting Officer must select a clause for price adjustment from those found at FAR 22.404-12(c), prescribed by 22.407 (e, f, or g) and implemented by FAR 52.222-30, 31 & 32.
The clause prescriptions at FAR 22.407(e), (f), and (g) require the contracting officer to select and include one of the three possible clauses in solicitations and resultant contracts. All three clauses inform bidders or offerors that new wage determination(s) will be incorporated for each option period.  Contract price adjustments – if any – depend on the specific clause incorporated.
Another critical aspect of such contracts is how the wage determinations will be administered within the framework of the contract.  For example, on a multiple award contract for which individual task orders will be competed among the awardees, the wage determination may be obtained and placed into the task order RFP and will therefore be the most current available for the work in question.  On the other hand, on a Base Operating Services contract, the wage determination may be placed the basic contract and will be applicable to any and all task orders issued during the period of performance in question (i.e. base period, 1st option period, etc.) and then updated at the beginning of the next option or extension period for the basic contract.
Therefore, when considering which DBA Price Adjustment clause is appropriate for a contract, the wage determination administration should be decided first.  

The choices available for implementing this requirement are:

52.222-30  Davis-Bacon Act – Price Adjustment (None or Separately Specified Method)

52.222-31  Davis-Bacon Act – Price Adjustment (Percentage Method)

52.222-32  Davis-Bacon Act – Price Adjustment (Actual Method)
During your acquisition planning, careful consideration should be given to the choice of the clause selected for the solicitation and contract since it will have ongoing impact on the contract price and the ability of the contractor to adjust wage rates within the pricing structure of the contract, either adjusting the contract price or placing the risk on the contractor to price the potential for such increases into their proposals.  
Generally, the reasoning behind the choice for a DBA price adjustment clause is closely aligned with the logic found in Part 16.203 for economic price adjustments.  There should be an appropriate evaluation and division of risks between the Government and the contractor due to fluctuations in labor costs.  This also must be balanced against the contract administration effort required to implement the clause choice made.  Generally, the -30 clause places the greatest amount of risk on each party, but is the easiest to administer.  The -32 clause places the least amount of risk on each party, but is likely the most difficult and time consuming to administer.  The -31 clause is somewhere in between on both risk and ease of administration.

Another key factor is the relative stability (or volatility) of the wage determination(s) for the locality where the work of each contract will be performed.  As a general rule, “union dominant” wage determinations tend to change more frequently to update rates that are predicated upon collective bargaining agreements in the locality.  Although these WDs change more frequently, the wage/benefit increases are generally a small percentage of the total required minimum rate and thus the WD is less volatile at each change.  On the other hand, wage determinations that are based on general wage survey data (often in more rural areas) get updated far less frequently.  It is not unusual for several years to pass before these WDs are updated with new survey data.  Consequently, when these WDs receive an update, it can result in large percentage swings for the rates affected.  Therefore, the relative volatility of these changes and the risk that it places on both the government and the contractor should be considered when selecting the contract clause for adjustment to contract price.

Here are some other key factors to consider when making this choice:

First, if your contract is a cost-reimbursable type contract, then 52.222-30 must be used and the affect on contract price will occur due to the nature of the contract without any other mechanism required to implement a price change.

For fixed price construction contracts, carefully consider the following:

Alternative I, 52.222.30 – Davis-Bacon Act – Price Adjustment (None or Separately Specified Pricing Method). Either:

(a)  No adjustment in contract price, since the offeror will price each option separately to include an amount to cover possible increases in labor cost, (the choice specified at FAR 22.404-12(c)(1). Or: 

(b)  Price adjustment is based on a separately specified pricing method, such as application of a fixed coefficient to an annually published unit pricing book incorporated at option exercise; agreed to at time of award for use of pricing data contained in an annually published unit pricing book (such as the U.S. Army Computer-Aided Cost Estimating System or similar commercial product), that is incorporated at option exercise, the choice specified at FAR 22.404-12(c)(2).  

Obviously, this may be the easiest of the three clauses to administer.  That doesn’t necessarily make it the best or most appropriate choice.  The selection of this clause normally places 100% of the risk upon the contractor to anticipate increases in the minimum DBA wage and fringe benefit rates without any opportunity for an adjustment to contract price.  The risk to the contractor is clear.  If the wage determination rates used under the contract increase significantly, the contractor may face a serious financial burden.  How then, could this choice be “risky” for the government?  This alternative provides offerors the opportunity to bid or propose separate prices for each option period.  If there is limited competition, such as on an 8(a) set aside, there would be little to prevent the contractor from including excess price increases in the out years and thereby permit profits that could be viewed as excessive when anticipated wage/benefit increases do not occur.  Therefore, care should be taken to either (1) assure that adequate competition exists to temper such out year price excesses or (2) carefully review prices to assure that any negotiations keep such out year prices reasonable.  Also, risky for both the Government and the contractor – if wage determination increases cause financial stress on the contractor, performance may suffer or fail.  

Generally, this method is used in construction-only contracts (with options to extend the term) that are not expected to exceed a total of 3 years.

Also, the alternative within the alternative on this choice is that the contractor and contracting officer may agree to a “separately stated” increase to contract prices for the option periods.  An example of this may be use of annually published pricing data such as the U.S. Army Computer-Aided Cost Estimating System or similar commercial products.  The price would then be adjusted by the recognized and agreed upon index.  This pricing has been utilized for years on contracts such as the Air Force “SABER” contracts (Simplified Acquisition of Base Engineering Requirements), but has not commonly been used on Navy contracts.

Alternative II, 52.222-31 – Davis-Bacon Act – Price Adjustment (Percentage Method) 

This percentage adjustment methodology allows for an adjustment based on a published economic indicator identified by the contracting officer in the contract clause such as the Employment Cost Index or Consumer Price Index published by the Bureau of Labor Statistics.  This methodology also requires the contracting officer to indicate which percentage of the total contract price is considered labor and will therefore be subject to adjustment.  Unless otherwise stated the clause defaults to 50% of the total contract price as being the estimated labor portion of the contract price.  Upon determination of this percentage, only that portion of the contract price will be adjusted. 
This alternative finds the middle ground both in terms of risk and ease of administration.  It allows for a fixed method to adjust the contract price.  Generally, the method chosen will allow for a relatively simple application of an index to the portion of the contract price that is deemed attributable to labor cost.    It is very important for the contracting officer to fill in the percentage of contract price associated with labor and the published index used to adjust the labor costs, when using this clause.  

Again, the middle bargain of shared risk and relatively easy administration of adjustment to contract price are generally accomplished by this choice.  However, both parties must recognize that the amount of the adjustment may be less than or more than the cost actually incurred by the contractor to comply with the WD changes.  That’s the agreement reached by using this method.

Alternative III, 52.222-32 – Davis-Bacon Act – Price Adjustment (Actual Method)  

This is a price adjustment method based on a specific calculation to reflect the actual (or projected) increase or decrease in wages and fringe benefits as a result of incorporation of a new wage determination with an option to extend the term of the contract.  (Similar to the standard SCA price adjustment method found at FAR 52.222-43/44.)

This alternative is generally the least risky for both the contractor and the Government, but is likely the most time consuming and difficult to administer.  Under this alternative, the contractor will receive virtually all of the costs of compliance with the new wage determination, but nothing more.  Therefore, the contractor will neither gain nor lose in the deal that is struck and neither will the Government. However, this alternative is very similar to the Service Contract Act price adjustment clause in that it is often very “labor intensive” for the contractor to construct its proposal for adjustment to price and likewise can be difficult and time consuming for the Contracting Officer to review, analyze, and determine whether the amount requested is correct or not. Due to the exacting nature of this alternative, if the government is guarding against risk, this is likely the best choice. This alternative is also a common choice for “hybrid” contracts that include both Service Contract Act and Davis-Bacon Act provisions (frequently Base Operating Services contracts).  When this clause is used, the methods used to adjust the contract price for the service requirements and the construction requirements are virtually the same.

Your Navy and NAVFAC labor advisors are working on a Price Adjustment Calculation Tool prototype PACTp), that will help simplify analysis and approval of a contractor’s SCA price adjustment proposal under this method of adjustment.  While PACTprototype is a “work in progress” and is not ready for use yet, it should be soon.  Ask your labor advisor about it and when it will be available, since testing is taking place now.  This tool will also include methods to perform price adjustments under DBA, but only “alternative III”, 52.222-32, Davis-Bacon Act – Price Adjustment (Actual Method).
In summary, careful acquisition planning should be used to determine the best price adjustment clause for each Davis-Bacon Act covered contract which utilizes option periods or other means to extend the term of the contract.  There are a number of factors to consider, but the best interest of the Navy and the government should be paramount in making the choice from among the alternatives laid out above.  Your labor advisors can help with deciding which may be most appropriate based on the facts and circumstances of your procurement.  Contact us if we can help.
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Tidbits

EXECUTIVE ORDER (EO) UPDATE.

E-Verify Implementation Costs

EO 13465 (e-Verify)  This EO issued by President Bush in June 2008 has been “under further review” since it was first placed into the FAR in November 2008.  Although it has already been placed into the FAR, a number of executive actions have delayed its effective date.  Compliance with it is now required for solicitations issued and contracts award on of after the effective date of 09/08/2009.  See FAR 22.1803 for the prescription to place clause 52.222-54 into covered solicitations and contracts.  Also see the applicable Navy Memorandum requiring full implementation in solicitations and contracts issued on or after September 8th, 2009 and for appropriate existing IDIQ task orders.
Obviously, any costs associated with e-verify compliance should be included in any NEW contract competed and awarded after the effective implementation date.

There are some contracts involving task orders that require a contract modification or task order modification to incorporate the e-verify requirements.  Per DPAP Memo dated June 9th, 2009 Contracting Officers “should modify, on a bilateral basis, existing indefinite-delivery/indefinite-quantity contracts in accordance with FAR 1.108(d)(3) to include the clause for future orders if the remaining period of performance extends beyond March 8, 2010, and the amount of work or number of orders expected under the remaining performance period is substantial.”

Any such costs of e-verify compliance, IF ANY, should be minimal since the contractor/subcontractor (employer) has long been legally obligated to complete I-9 form information and verify the employment eligibility of any person employed in the United States under Immigration and Customs Enforcement regulations.  Contact your Navy or NAVFAC Labor Advisors if any claimed/proposed costs of compliance with the e-verify clause modification appear to be unreasonable.
Implementation of new FAR regulations for the following “labor standards” Executive Orders are temporarily stalled at Department of Labor or Office of Information and Regulatory Affairs (OIRA)
EO 13495 (Nondisplacement of Qualified Workers under Service Contracts)  More to come…
EO 13496 (Notification of Employee Rights Under Federal Labor Law) 

  More to come…
EO 13502 (Use of Project Labor Agreements for Federal Construction Projects)
More to come…
EO 13494 (Economy in Government Contracting)
More to come…
[image: image6.wmf]
Training Time

The Navy Labor Advisors welcome the opportunity to conduct labor standards training for your Contracting Office.  Please contact us and let us know how we can accommodate your training needs.  The training is free (other than possible TDY funding for the Labor Advisor).  We look forward to hearing from you.  Don’t need a “full blown” training session? – We can arrange to tailor labor standards training on a specific topic, such as SCA price adjustments, collective bargaining agreement issues, or DBA compliance enforcement, etc.
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Q&A

THIS NEWSLETTER’S QUESTION:

Question:  One of my contractors provides medical records transcription services.  The primary job classification that they use is a “Medical Records Technician”.  However, they now have a need for a “Lead” technician that will do similar work, but will have some work assignment and quality assurance responsibilities over the other technicians.  Do I need to request a new wage determination for this new “Lead Medical Records Technician” job class?

Answer:  
No.  Since the basic job classification is contained within the wage determination in the contract, the Lead Medical Records Technician job class should be requested as a “conformed” rate.  This is appropriate when the contractor has the need for any “unlisted” job classification that is used on such a contract.  This is so whether it is a lead position or a completely different job class that is needed for contract performance, but is not listed on the wage determination.

The contractor should initiate this process by completion of a Standard Form 1444 (SF1444).  The contractor should fill in the blanks on the SF1444 and pay particular attention to Block 13 where they will provide a job title, a detailed job description, and propose a rate of pay that “bears a reasonable relationship” to the other job classes and rates that are already listed on the WD.  For example, commonly, a lead position will be proposed at a wage rate of 5% to 10% greater than the journey level position that they oversee, but with the same fringe benefits as the journeyman class.  Also, the employee(s) in question should be given the opportunity to review what is being proposed and they should sign in Block 16 that they either agree or disagree with what is being proposed.

The form to initiate the process is found at:
SF 1444
Once the completed form is submitted to the Contracting Officer per FAR 22.1019, it is to be sent to the Department of Labor for their action.  Upon return, the response must then be provided to the contractor for implementation and compliance with the conformed rate of pay.
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   Useful web sites for labor information:

Navy Labor Advisor Webpage -- Navy SCA Price Adjustment Guide, SecNav Labor Relations Instruction, Newsletter archives, more:

http://www.acquisition.navy.mil/navyaos/content/view/full/3736
WDOL.GOV—Obtain SCA and DBA Wage Determinations:

http://www.wdol.gov/
Library at WDOL.GOV – A wealth of info and links  

http://www.wdol.gov/library.html
Hill FARSite (Part 22):

http://farsite.hill.af.mil/reghtml/regs/far2afmcfars/fardfars/far/22.htm
Child Labor Law –  Federal Rules

http://www.dol.gov/elaws/esa/flsa/docs/haznonag.asp
EEO Minority Goals for Construction Contracts – Navy & Marine Corps Bases:

http://acquisition.navy.mil/content/view/full/3736
OFCCP pre-award registry:


" 

http://www.dol-esa.gov/preaward/


VETS-100 compliance, “VETS” is your validation code:

http://vets100.cudenver.edu/vets100search.htm
DOL All Agency Memorandums (Guidance to Contracting Agencies):

http://www.wdol.gov/aam.html
Labor law posters:

http://www.dol.gov/osbp/sbrefa/poster/main.htm
DOL regulations including Parts 4 and 5, and 541:

http://www.dol.gov/esa/regs/cfr/whdcfr.htm













