DEPARTMENT OF THE NAVY
OFFICE OF THE ASSISTANT SECRETARY
(RESEARCH, DEVELOPMENT AND ACQUISITION)
1000 NAVY PENTAGON JAN 7 W0
WASHINGTON DC 20350-1000

MEMORANDUM FOR DISTRIBUTION
SUBJECT: Class Deviation — Limitations on Pass-Through Charges

The attached memorandum from the Director, Defense Procurement and
Acquisition Policy (DPAP) of December 23, 2009, directs contracting officers to follow
the new Federal Acquisition Regulation (FAR) interim rule, issued October 14, 2009 with
Federal Acquisition Circular 2005-037, and which addresses statutory limitations on
excessive pass-through charges in contracts awarded by the Department of Defense and
other Executive Agencies. The FAR interim rule supersedes corresponding Defense
Federal Acquisition Regulation Supplement (DFARS) coverage. As a result, DPAP
authorizes a class deviation and eliminates the specified DFARS guidance.

Effective immediately, contracting officers shall use the FAR guidance cited in the
attachment instead of the eliminated DFARS guidance. The attachment also provides a
deviation from FAR 15.408(n)(2)(1)(B)(2) that adds an exception for fixed-price incentive
contracts awarded on the basis of adequate price competition.

These deviations are effective until incorporated into the FAR and DFARS, unless
otherwise rescinded. Please disseminate this information to all acquisition professionals.
My point of contact is Evelyn Ortiz who is available at telephone number (703) 614-9640
or by email at evelyn.ortiz@navy.mil.

Elliott B. Branch

Executive Director
DASN(A&LM)
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MEMORANDUM FOR COMMANDER, UNITED STATES SPECIAL OPERATIONS
COMMAND (ATTN: ACQUISITION EXECUTIVE)

COMMANDER, UNITED STATES TRANSPORTATION
COMMAND (ATTN: ACQUISITION EXECUTIVE)

DEPUTY ASSISTANT SECRETARY OF THE ARMY
(PROCUREMENT). ASA (ALT)

DEPUTY ASSISTANT SECRETARY OF THE NAVY
(ACQUISITION & LOGISTICS MANAGEMENT).
ASN (RDA)

DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING). SAF/AQC

DIRECTORS. DEFENSE AGENCIES

DIRECTORS. DOD FIELD ACTIVITIES

SUBJECT: Class Deviation - Limitations on Pass-Through Charges

Effective immediately, for the purpose of implementing requirements pertaining to
limitations on pass-through charges. DoD contracting officers shall use FAR
15.408(n)X1): 15.408(nX2XiXB): 15.408(n)}(2)Xiii): 31.203(i): the provision at 52.215-22:
and the clause at 52.215-23 and its Alternate I, in lieu of DFARS 215.408(3) and (4);
231.201-2; 231.203(d): the provision at 252.215-7003: and the clause at 232.215-7004
and its Alternate 1.

The DFARS text implements section 852 of the National Defense Authorization
Act for Fiscal Year 2007 and has been superseded by a FAR rule that implements section
852 as well as section 866 of the National Defense Authorization Act for Fiscal Year
2009. This class deviation therefore eliminates the identified DFARS text. provisions.
and clauses as obsolete, appropriately focusing on the FAR interim rule.

Additionally. this memorandum provides a deviation from FAR
15.408(nX2XiXBX2) to add an exception for fixed-price incentive contracts awarded on
the basis of adequate price competition. The deviations to the FAR and DFARS are
attached. This deviation is effective until incorporated into the FAR and DFARS. or
otherwise rescinded. My point of contact is Mr. Mark Gomersall, 70 302, or via
e-mail at Mark.Gomersall @ osd.mil.

S . Assad
Direclor, Defense Procurement
and Acquisition Policy

Attachments:
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Deviations to the FAR and DFARS are indicated by [bold print in brackets] and
strikethrough.

1. Deviation to the FAR.

15.408 Solicitation provisions and contract clauses.

* %k ¥ ¥ %

(n) Limitations on Pass-Through Charges.

* ok ok ok %k

(2)(i) Except as provided in paragraph (n)(2)(ii), the contracting officer
shall insert the clause 52.215-23, Limitations on Pass-Through Charges, in solicitations
and contracts including task or delivery orders as follows:

* %k %k %k %
(B) For DoD, insert the clause when—

(1) The total estimated contract or order value exceeds the
threshold for obtaining cost or pricing data in 15.403-4; and

(2) The contemplated contract type is expected to be any
contract type except—

(i) A firm-fixed-price contract awarded on the basis of
adequate price competition;

(ii) A fixed-price contract with economic price
adjustment [or a fixed-price incentive contract] awarded on the basis of adequate price
competition;
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2. Deviation to the DFARS
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